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BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


After pleading guilty to a charge of armed robbery and being 
convicted and sentenced to six to twenty-four years imprisonment 
upon his plea, appellant submitted a petition under Section 2255 of 
the Judicial Code to vacate his sentence and plea of guilty on the 
grounds that it had been induced by advice from his court-appointed 
counsel that arrangements had been made with the sentencing judge 
under which appellant would receive a sentence under the Youth 
Corrections Act and that appellant should, at the time of the taking 


of his plea. answer the questions to be put to him in a routine tash- 
ion. The petition asserted that the plea of guilty was not voluntary 
and that it was the product of the ineffective assistance of counsel. 


The question presented for review is whether it was error for 
the District Court to have denied the petition without a hearing. 


{Note: This case has not previously been before this Court.] 


REFERENCES TO RULINGS 


The basis for the District Court’s order is set forth in its memo- 
randum order dated July 11. 1969, filed in Criminal No. 2010-68 on 
July 14. 1969. The order is attached hereto as Appendix A. 


STATEMENT OF THE CASE 


Appellant, Emanuel W. Simpson, and a co-defendant, one 
Murrow, were indicted in an eleven count indictment for various vio- 
lations of the D.C. Code arising out of an armed robbery on Septem- 
ber 25. 1968. at McKinley Technical High School in Washington. The 
first count charged armed robbery of one Tischler. and the taking of 
$4248 of the property of the District of Columbia and $35.86 of 
the property’ of Tischler from him. The second count was for rob- 
bery with respect to Tischler and the third count for assaulting Tis- 
chier with a dangerous weapon. The fourth through ninth counts 
were for armed robbery. robbery and assault, serially, with respect 
to two other persons. The tenth count was for assault with a dan- 
gerous weapon with respect to a fourth victim. The eleventh count 
was against appellant alone and charged the carrying of a dangerous 
weapon without a license. 


On January 3, 1969, both defendants pleaded not guilty. Re- 
tained counsel represented Murrow and court-appointed counsel, one 
Raymond A. Brownlow, appeared for appellant. 


The records then indicate that Murrow’s retained counsel filed 
various motions on his behalf relating to discovery and for suppres- 
sion of the pretrial identification of Murrow. One of the discovery 
motions was granted in part and denied in part and the other two 
motions were not ruled on. No motions were filed on appellant s 
behalf. 


On March 12, 1969, the defendants each changed their pleas 
to guilty on count one of the indictment. Forthwith after appel- 
lant’s case was called, his court-appointed attorney spoke; the at- 
torney’s first and only words before the “taking of the plea” were 
as follows: 

“May it please the court, this is Emanuel Simpson, 
who 1s charged in a multiple count indictment and 
wishes to enter a plea of guilty on the first count of 
this indictment because he is guilty and for no other’ 
reason. | 
“I have explained to him all of the necessary legal 
matters in relation to this plea.” (Tr. 1) 


The court (Gesell, J.) then ascertained that the plea was Seats 
factory to the government, and the government attorney stated that 
at the time of imposition of sentence, the government would move 
to dismiss the remaining counts of the indictment. (Tr. 1) The 
court then instructed the clerk to “take the plea”. whereupon the 
clerk commenced to put a SENS of questions to appellant. to all of 
which he answered “‘yes, sir.” (Tr. 1, 2) The court interrupted to 
ask a few questions with respect to the details of the offense. (Tr. 
2-3) 


The clerk asked appellant whether his “plea of guilty [had] been 
induced by any promises by anyone as to what sentence will be im- 
posed by the court.” The appellant answered “yes. sir” to this ques- 
tion as well. (Tr. 3) The court then interjected a question, and ap- 


pellant changed his answer to state that no promises had been made 
to him. whereupon the court commented “very well.” (Tr. 3) The 
clerk then posed a number of further questions. which the appellant 
answered without incident, and the court ascertained that appellant 
knew that the maximum sentence possible for armed robbery was 
life imprisonment. (Tr. 3-4) 


His plea! having thus been taken, appellant was then remanded 
pending a report from the probation officer. 


On May 16. 1969, appellant was sentenced before Judge Gesell. 
Appellant’s court-appointed counsel spoke first and simply stated: 
“May it please the court. I have not been apprised of any facts which 
might affect or influence the judgment of the court in this sentencing 
proceeding since this case was last up.”' (Tr. 6) After a brief state- 
ment by the appellant in his own behalf. the court sentenced him to 
six to twenty-four years on the first count of the indictment, and 
the other counts were dismissed on the government’s motion in open 
court. (Tr. 7) 


In the meantime, on May 2, 1969, appellant’s co-defendant, 
Murrow, was sentenced pursuant to the Federal Youth Corrections 
Act, for observation and study, pursuant to Section 5010(e) of the 
Criminal Code. After receipt of the report contemplated by that 
section, on July 11, 1969, Murrow was sentenced to be committed 
to the custody of the Attorney General for treatment and super- 


1Counsel had not apprised the court of any “facts which might affect or 
influence” sentencing the previous time that the case was up, either. The two 
quotations from appellant’s counsel in this statement of facts comprise the to- 
tality of counsel’s statements on behalf of appellant at the two sessions before 
Judge Gesell, with the exception of the fact that counsel at one point stated 
(Tr. 5) that appellant wished to make a statement on his own behalf. 


vision for up to ten years, pursuant to the Youth Corrections Act, 
Section 5010(c) of the Criminal Code.” 


On June 17, 1969, appellant, acting pro se, filed a petition un- 
der Section 2255 of the Judicial Code, captioned “Petition to With- 
draw Plea and Motion to Vacate and Set Aside Sentence.” The pet- 
ition alleged the following facts: 


“Petitioner states, that prior to his entering his plea! 
of guilty, he had a number of interviews with his ap- 
pointed counsel (Mr. Raymond Brownlow), and that 
at each of these interviews, counsel constantly requested 
the petitioner to enter a plea of guilty, and told pet- 
itioner that if he did not enter the plea, and went to 
trial, he most definitely would receive a life sentence, 
and that he had talked with the judge and made ar-; 
rangements, so that if petitioner would enter a plea 
of guilty, he (petitioner) would receive a sentence of 
the Youth Corrections Act. Only after such persis-, 
tence and promising by counsel, did petitioner sub- 
mit to entering of said plea. On the day said plea was 
entered counsel (Mr. Raymond Brownlow) told pet- 
itioner that he would be asked certain questions by’ 
the judge, and that the only thing that was necessary 
was for petitioner to say yes and no to certain ques- 
tions and that everything would be taken cared of. 
Thusly petitioner was tricked and induced to enter! 
said plea, on the assumption that he would receive | 
the Youth Corrections Act. on the day of his sen- 
tencing.””? | 


2 at the time of the indictment, Murrow was 19 years of age and Simpson 
was 20 years of age. Conviction followed within four months of indictment, at 
a time when Simpson had turned 21. Accordingly, each was under 22 and hence 
a “youth offender” as that term is defined in § 5006 (¢) of the Criminal Code. 


3The above is the entire statement of facts in the petition. 


The grounds for relief cited in the Petition related to improper 
inducement of the appellant's plea of guilty. and ineffective assist- 
ance of counsel in connection with the rendition of the advice lead- 
ing to the plea. 


Without holding a hearing. requiring the presence of the appel- 
lant. or appointing counsel. in an order dated July 11. 1969, and 
filed July 14; Judge Gesell denied the motion on the ground that: 
“The motion: files. and records of the case conclusively show that 
the prisoner is entitled to no relief.” 


The order briefly gave four reasons for reaching this conclusion. 
The first reason was that at the time of sentencing, in open court, 
the petitioner's response. upon questioning by the court, was that no 
promises hadi been made to him. -- The court did not deal with the 
point that petitioner's petition alleged that his court-appointed coun- 
sel had instructed him so to answer the questions put at the time of 
the taking of the plea. 


The court’s second point was the fact that the petitioner 
acknowledged in open court that he could be sentenced to life impris- 
onment. The third point. the court observed. was that one of the 
cases cited by defendant in his motion. which was prepared pro se 
stated that in that case there was no evidence that the facts indi- 
cated that the government had induced the defendant to believe 
that a lenient sentence would be imposed. -- The court. however. 
cited no case holding that such participation by the government was 
a sine qua non, necessary in order to permit withdrawal of the plea 
of guilty. 


Finally, the court stated that the court had not represented to 
appellant’s counsel that he would be sentenced under the Youth Cor- 
rections Act if he pleaded guilty. -- The court, however. did not 
(and without a hearing, obviously could not) find that appellant’s 


| 
I 
| 
court-appointed counsel had not in fact represented to appellant that 
counsel had had such a conversation with the judge. 


In any event, the court concluded by holding that “under the 
circumstances, no hearing is required.” The motion was accordingly 
denied. 


Appellant filed a notice of appeal and leave to proceed in forma 
pauperis was granted by this court. 


ARGUMENT | 


Since “The Motion and the Files and Records of the Case” did 
not “Conclusively Show that the Prisoner is Entitled to No Relief”, 
the District Court Erred in Not Granting a Hearing on Appellant’s 
Motion Under Section 2255 of the Judicial Code. 


(In connection with the argument on this point, appellant re- 
quests the Court to read the petition for relief under Section 2255, 
the order of the District Judge denying the same, and pages 1 through 
7 of the reporter’s transcript. being the report of the proceedings at 
the time of the taking of the plea and at the time of sentencing.) 


Section 2255 of the Judicial Code provides in pertinent part: 


A prisoner in custody under sentence of a court ess 
tablished by Act of Congress claiming the right to be 
released upon the ground that the sentence was im-; 
posed in violation of the Constitution . . . or is other- 
wise subject to collateral attack. may move the court 
which imposed the sentence to vacate, set aside or | 
correct the sentence. 


A motion for such release may be made at any time. 


Unless the motion and the files and records of the | 
case conclusively show that the prisoner is entitled to 
no relief, the court shall . . . grant a prompt hearing 
thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. .. . 


* ek Oe : 
| 


An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

By the statement of facts in his petition quoted at page 5. 
above. appellant alleged that he had entered a guilty plea on basis of 
assurances made to him by his counsel that a “deal” had been made 
for leniency. | Appellant alleged that his court-appointed counsel 
“told petitioner [appellant] that he would be asked certain questions 
by the judge. and that the only thing that was necessary was for pet- 
itioner to say yes and no to certain questions and that everything 
would be taken cared [sic] of.” While not artfully written, the clear 
import of this sentence is that appellant is alleging that at his coun- 
sel’s instruction he was not stating the truth to the court when he 
said that no promises had been made with respect to his sentencing. 
Corroboration or refutation of the facts which appellant alleges does 
not and cannot be expected to appear in the record. 


In his brief order. the District Judge denied the petition on four 
grounds: 

(1) That appellant had stated in open court that no promises 
had been made to him: 

(2) That appellant in open court indicated his awareness that 
he could be sentenced to life imprisonment: 

(3) That a guilty plea can be withdrawn only if it was induced 
by promises of leniency from the government: and 

(4) That in fact the court never assured appellant’s counsel that 
appellant would be sentenced under the Youth Corrections Act if he 
pleaded guilty. 


Appellant, of course, concedes the veracity of the first two 
points—he said in open court what Judge Gesell stated he had. Ap- 
pellant does'not for the purposes of this appeal take issue with the 
fourth point. He does take the position that his counsel told him 


that the court had made assurances that appellant would be sentenced 
under the Youth Corrections Act. In any event, none of these three 
points resolve the questions whether a guilty plea was induced asa 
result of improper promises or whether the plea was made without 
the effective assistance of counsel. 


The third point of the District Court’s ruling has implicit in it 
a rule of law that only conduct in which the Government partici- 
pates which produces a “non-voluntary”’ plea of guilty on the part 
of a criminal defendant entitles him to withdraw that plea. Stated 
in terms of the circumstances of this case, the third point is a rul- 
ing that a representation, true or false, by appointed counsel to a 
criminal defendant that appointed counsel has made * arrangements” 
with the sentencing judge for a lenient sentence and that all the de- 
fendant has to do is give the right answers at the time of the “tak- 
ing of the plea” does not afford grounds for a collateral attack up- 
on the judgment of conviction entered upon the plea. This ruling 
is contrary to the precedents. | 


Appellant makes but one contention in this appeal-that he al- 
leged facts sufficient to negate any conclusion that the “‘motion and 
the files and the records of the case conclusively show that the pris- 
oner is entitled to no relief” and that therefore appellant was errone- 
ously denied a hearing on the issues he raised. | 


A. The motion, files and record do not conclusively disprove 
the facts alleged by appellant. | 


The law is settled that if an original petition under Section 2255 
alleges that a defendant had been induced by promises or threats to 
plead guilty, a hearing on the petition must be granted. In Machi- 
broda v. United States, 368 U.S. 487 (1962). petitioner had alleged 
in a Section 2255 motion. inter alia, that his “pleas of guilty had not 
been voluntary, but had been induced by promises made Pau the As- 
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” 


sistant United States Attorney in charge of the prosecution .... 
Id.. at 488. The Court reviewed the allegations and concluded, 
“There can be no doubt that. if the allegations contained in peti- 
tioner’s motion and affidavit are true. he is entitled to have his sen- 
tence vacated.” J/d.. at 493. Having reached this conclusion, the 
Court then found itself bound to hold that “the District Court did 
not proceed in conformity with the provisions of 28 U.S.C. § 2255, 
when it made findings on controverted issues of fact without notice 
to the petitioner and without a hearing.” /d.. at 494. citing United 
States v. Hayman. 342 U.S. 205, 220 (1952). 


Sanders v.iUnited States, 373 U.S. 1 (1963), also teaches the 
proposition that where facts are alleged which if true would lead to 
the conclusion that a plea of guilty was not voluntary, and if these 
allegations are not. on the basis of the motion, files and record, 
clearly erroneous. then a hearing must be had. There, the petitioner 
had alleged that he had been under the influence of narcotics at the 
time he pleaded guilty and did not intelligently and understandingly 
enter that plea. The Supreme Court required a hearing: 


“However regular the proceeding at which he signed 
a waiver of indictment, declined assistance of coun- 
sel, and pleaded guilty might appear from the trans- 
script, it still might be the case that petitioner did 
not make an intelligent and understanding waiver of 
his constitutional rights .. . . For the facts on which 
petitioner’s claim in his second application [that is, 
Section’ 2255 motion] is predicated are outside the 
record. | This is so even though the judge who passed 
on the two motions was the same judge who presided 
at the hearing at which petitioner made the waivers, 
and the later hearing at which he was sentenced.... 
That the judge may have thought that he acted with 
intelligence and understanding in responding to the 
judge’s inquiries cannot ‘conclusively show,’ as the 


1] 


statute eee that there is no merit in his present 

claim . 

“On remand, a hearing will be required.” Jd., at 19- 

20. 3 

This Court, of course, has followed the Machibroda and Sanders 

principles. See e.g., Thomas v. United States, 122 U.S. App. D.C. 225, 
227, 352 F.2d 701. 703 (1965) (“Granted that in this fifth japplica- 
tion for relief the appellant as in previous motions had asserted that 
his confession was coerced, his claim when earlier presented had 
never been adjudicated on the merits”; therefore, the District Court’s 
refusal to grant a hearing was reversed); Bostic v. United States, 112 
U.S. App. D.C. 17, 298 F.2d 678 (1961) (petitioner was allowed a 
hearing on the question whether he was competent to stand trial at 
the time that he was convicted where the issue had never been re- 
solved. and he had a history of insanity): Watson v. United States, 
104 U.S.App.D.C. 321, 322-23. 262 F.2d 33. 33-34 (1958) (“Though 
unskillfully drawn the motion further alleges. adequately enough, 
that appellant waived his right to counsel because of promises of 
police officers to assist him in the proceedings. as to which |prom- 
ises he was deceived. ... If perchance these allegations be true appel- 
lant might well be entitled to relief under § 2255. For this: reason 
the District Court was required by $ 2255 to conduct a hearing and 
to follow the procedures therein set forth”): Bailey v. United States, 
101 U.S. App. D.C. 11. 12. 246 F.2d 698. 699 (1957) (“The uncon- 
troverted factual allegations of the petition must, for present pur- 
poses. of course, be accepted as true. Even if improbable and 
unbelievable, an opportunity to support them by evidence was called 
Reolreca ay 


In spite of these authorities the District Court did not grant a 
hearing. Perhaps it reached this result by making the implicit assump- 
tion that a hearing is to be granted only if somewhere in the record 


12 


or files of the case there is some corroboration of a factual allega- 
tion that the guilty plea was the result of threats or promises. That 
would explain the first. second and fourth points of the court’s 
Order. referred to above. 


More specifically. the District Court appears to have concluded 
that since appellant had stated at the time of the “taking of the 
plea” that no promises had been made to him, he was conclusively 
bound by that statement and could not show the contrary. But the 
fact of the matter is that the statements made at the time of the 
taking of the plea were not inconsistent with the statement of facts 
alleged in the petition under Section 2255. For the petition alleges 
that as a part of the “scenario” suggested to him by his attorney, ap- 
pellant gave incorrect answers to the questions put to him by the 
Clerk and by the District Judge. Clearly, then, the files and records 
of the case do not conclusively negate the allegations of the petition. 
As this Court has observed, in considering whether to hold a hear- 


ing, when allegations similar to these were made, one must put to 
one side the answers given at the time of the taking of the plea. See 
Bruce v. United States, 126 U.S. App. D.C. 336, 339, 379 F.2d 113, 
116 (1967).* 


The Court of Appeals for the Fifth Circuit has also dealt with 
the question of a petitioner’s allegations that he was improperly in- 


4See also United States v. Fletcher, 160 F. Supp. 63, 64 (D.D.C. 1958), 
where the prisoner in his petition “charged that court-appointed counsel had 
asked him for money and upon finding the petitioner had no money to give him, 
advised him to plead guilty.” Holding that this raised an issue of fact, the Dis- 
trict Court ruled that a Section 2255 hearing should be granted. After hearing, 
the court found, as a matter of fact, that the allegation was not borne out by 
the evidence and that the motion would be denied. Thus even though there was 
no indication from the record that money had been requested, the court deter- 


mined that it was bound to hold a hearing to determine whether the totally un- 
substantiated allegation was true. 
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duced to plead guilty and to conceal the inducement when interro- 
gated by the court at the time of the taking of the plea. See Smith 
v. United States. 223 F.2d 750 (5th Cir. 1955). There the person 
alleged that when arrested he 


“was brusquely informed that his sole and whole chance 

to ever again see the light of day. was to tell the! 

Court that he the petitioner didn’t want any lawyer. 

wanted to plead guilty to the charge. Further, your 

petitioner was flatly informed that the judge would 

ask him if he had been coerced, or threatened to do 

any of the above, and that his best out was to answer 

in the negative.” /d.. at 751. 

The Court held: 

“The record does not and could not negative the mov- 

ant’s detailed allegations of coercion outside of the 

presence of the court to induce him to waive counsel. 

to enter a plea of guilty. and even to deny to the court 

that he had been coerced or threatened. Both mo- 

tions thus set up matters dehors the record, which, if 

true, would mean that the defendant's conviction was 

lacking in due process... .” Id., at 753. 

Accordingly. the District Court should have granted a hearing on 

Simpson's Section 2255 motion, unless it correctly found that the 
facts alleged in the motion, even if true, were not grounds for vacat- 
ing the sentence and allowing the guilty plea to be withdrawn. 


B. The facts alleged in the Section 2255 motion, if true, would 


require the court to vacate the judgment and permit FIOM to 
withdraw his plea of guilty. 


| 
The question whether a hearing should have been granted thus 
depends on whether the relief claimed can be granted if the facts as 
alleged are true. This in turn raises two legal issues: First, whether 
a guilty plea is voluntary when it was induced by assurances of de- 
| 
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fense counsel privately given to the defendant that the Court had 
agreed to give a lenient sentence in the event that a guilty plea was 
entered. Second. whether a guilty plea given after a representation 
by appointed counsel to the defendant that the court had given coun- 
sel assurances that a certain sentence would be imposed, when no 
such assurances had in fact been given, is the product of the ineffec- 
tive assistance of counsel. 

1. Judge Weinstein’s opinion in United States ex rel. Thurmond 
y. Mancusi, 275 F.Supp. 508 (E.D.N.Y. 1967), provides an exhaustive 
analysis of the first question. The court felt itself bound by a state 
court determination that the district attorney had made no promises 
and that none was broken.> In spite of this, the District Court held 
that the plea might still have been involuntary: 


“If, at the time he pled guilty, the defendant be- 
lieved’ that a coercive promise or threat had been 
made 'by either the court or the prosecutor, though 
in fact no such promise or threat had been made, and 
his plea was induced by this belief, it is an involun- 
tary and void plea. This conclusion necessarily fol- 
lows from the fact that voluntariness connotes a state 
of mind of the actor. If the actor—i.e., the defend- 
ant—believes that a promise has been made, the effect 
on his state of mind is exactly the same as if a prom- 
ise had in fact been made. Thus, any test of whether 
a person acts voluntarily is necessarily ‘subjective.”” 
Id., at 516. 


The court then continued, “A guilty plea induced by a mistaken be- 
lief that a binding plea agreement had been made is invalid even if 


it is the defendant’s own attorney who is responsible for the defend- 
ant’s mistaken belief.” /d., at 517. 


5 Thurmond was a habeas corpus proceeding brought by a state prisoner. 
Clearly the standards under Section 2255 for affording relief are no stricter. 
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The court expanded its analysis: 


“A clearcut statement by defense counsel that the 
District Attorney has made a promise, or an ambig- 
uous remark to which the defendant gives the same 
meaning, has much the same psychological effect on 
the defendant as a promise by the District Attorney. 
The effect may be greater since the defendant is likely 
to place more trust in his own attorney than in'a 
member of the prosecutor’s staff. The statements of 
an attorney may even support a finding that he acted 
so improperly that, for constitutional purposes, de- 
fendant was denied the right of effective counsel.” 
Id., at 517.6 


The Mancusi case has been widely cited. See. e.g., Briscoe v. 
United States, 129 U.S. App. D.C. 146. 150, 391 F.2d 984, 988 
(1968), where this Court stressed that the test was not the presence 
or absence of good faith on the part of the prosecutor but the vol- 
untariness of the defendant's plea. The Thurmond case hasialso been 
followed in well-reasoned opinions in other district courts! 


In United States ex rel. Scott v. Mancusi. 299 F. Supp. 453 
(W.D.N.Y. 1969), the defendant alleged that his counsel induced him 
to enter a plea of guilty stating that defendant would be permitted 
to return to Washington. D.C. and not be subject to detainment there 
in jail for five years. “The court finds that the petitioner's retained 
counsel made misrepresentations to the defendant concerning the sen- 


©The court rejected the mechanistic test of merely looking at the record 
to determine what recitals had been made as to the voluntariness of the plea: 


“Judicial notice of tensions surrounding acceptance of pleas 
makes it impossible to decide without a hearing that defend- 
ant understood the significance of the District Attorney’s state- 
ment for the record that no promise was made. But even if 
the defendant did hear and did comprehend, his failure to chal- 
lenge when his attorney stood mute is not conclusive evidence 
of acquiescence.” Jd... at 519, ; 
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tence which the petitioner would receive if he pleaded guilty, that 
the petitioner relied upon these misrepresentations in pleading and, 
therefore, his plea of guilty was not voluntarily made.” Jd., at 456. 
In Gibson y. Boles, 288 F. Supp. 472 (N.D.W. Va. 1968), petitioner 
alleged that he pleaded guilty having been informed that he would 
only be sentenced to a maximum of one year rather than a one-to-ten 
year sentence.’ It appears that the only possible promise could have 
come from the defendant’s attorney. The court held: 


“If, in fact, under appropriate circumstances, this 
promise was made to Petitioner or Petitioner was mis- 
informed as to the applicable sentence, and if, again 
under appropriate circumstances, Petitioner relied on 
this promise or misinformation when he made his plea, 
the plea of guilty is void and Petitioner is entitled to 
relief. The factual question before this Court, there- 
fore, is two-fold: whether there was a promise or a 
reasonable belief in a promise, and whether this pro- 
mise or belief induced the plea.” /d., at 474 (foot- 
note omitted), citing United States ex rel. Thurmond 
v. Mancusi, supra. 


On the basis of these authorities, appellant alleged facts in his 
motion which if true would establish that his plea was not voluntary. 
Therefore, a hearing should have been ordered. 


2. Apart from the question whether the petition alleged facts 
that if true would indicate that the plea was not voluntarily made, 
the allegations, if true, clearly allege a situation in which the plea 
was the result of the ineffective assistance of counsel. 


Little extended discussion should be necessary with respect to 
this point. To say that a criminal defendant who has been falsely 
advised by his assigned counsel that an arrangement has been made 
with the court under which the court would sentence him under the 
Youth Corrections Act has received the effective assistance of coun- 


17 
sel is to stagger the imagination.? These were the facts which ap- 
pellant’s petition alleged. Clearly a hearing was required td deter- 
mine the truth of the allegations. See United States v. Fletcher, 160 
F. Supp. 63 (D.D.C. 1958), where a hearing was ordered on allega- 
tions that appointed counsel had advised a defendant to plead guilty 
after finding that the defendant had no money to give him. The al- 
legations in Bruce v. United States, 126 U.S. App. D.C. 336, 379 
F.2d 113 (1967), as to which a hearing was ordered claimed a much 
lower order of misfeasance than those made here. There, the allega- 
tions were simply of lack of competence, that is, the giving of un- 
skilled legal advice. and did not include any allegation that! the de- 
fendant had been erroneously advised by his counsel that a sentencing 
arrangement had been made with the Court. Yet the allegations were 
sufficient to warrant a hearing, and there was an extensive analysis 
in the District Court and in the Court of Appeals of the record made 
on the hearing. Clearly, it is implicit in this Court’s opinion in the 
Bruce case that ineffective assistance of counsel in connection with 
a plea of guilty is sufficient ground for vacating that plea and the 
sentence imposed thereon. 


Accordingly, a hearing was required likewise with = to the 
point that the plea was the result of the ineffective assistance of 
counsel. 


"The District Judge glossed over this matter as follows: “It is not unusual 
and in fact it is likely that defense counsel did discuss the probabilities of sen- 
tence with defendant. This is not ineffective assistance of counsel; rather it is 
the opposite.” But what appellant alleged, rather than what the District Court 
without a hearing assumed that it was “likely” had happened, was that appointed 
counsel had not simply discussed “the probabilities of sentence” with appellant 
but had advised him that arrangements had been made with the Court whereby 
appellant was to be sentenced under the Youth Corrections Act. 
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CONCLUSION 


For the reasons stated, the District Court’s order entered on 
July 14, 1969, denying appellant's petition under Section 2255 with- 
out a hearing should be vacated, and the case remanded to the Dis- 
trict Court for a hearing on the allezations in that petition. 

Respectfully submitted, 


DENnIs G. LYons* 

Davip J. NEWBURGER 
1229 Nineteenth Street, N.W. 
Washington, D.C. 20036 


Attorneys for Appellant 
(*Appointed by this Court) 
Of Counsel: 


ARNOLD & PORTER 
Washington, D. C. 


December, 1969 
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APPENDIX A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Emanuel W. Simpson, | 


Petitioner, 
v. (Criminal No. 2010-68) 
United States of America, [Filed July 14 1969] 
Respondent. 


ORDER 


Petitioner has moved pursuant to 28 U.S.C. § 2255 for a with- 
drawal of his plea of guilty to armed robbery and fora setting aside 
of his sentence. As grounds for such action petitioner states that his 
plea of guilty was involuntary in that his court-appointed counsel 
made certain promises to him concerning sentence. 


The motion, files, and records of the case conclusively Row that 
the prisoner is entitled to no relief. Petitioner claims that his attor- 
ney told him that if he pled guilty he would receive a sentence un- 
der the Youth Corrections Act. First. at the time of plea, petitioner 
was asked, inter alia, if any ROE were made to him. Although 
his initial response was “Yes, sir” . upon further inquiry by <2 Court 
petitioner replied, “‘No, no promises have been made to me.” Sec- 
ond, petitioner was advised by the Court and acknowledged that he 
could be sentenced to life imprisonment. 


Third, one of the cases cited by defendant states: 


“The fact that the defendant may have had the expec- 
tation that his plea would result in leniency is not — 
sufficient in the absence of evidence that the expec- 
tation was induced by the government to justify with- 
drawal of the plea of guilty.” United States y. Tayler 
303 F.2d 165, 168 (4th Cir. 1962). 
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It is not unusual and in fact it is likely that defense counsel did dis- 
cuss the probabilities of sentence with defendant. This is not inef- 
fective assistance of counsel; rather it is the opposite. And, fourth, 
the Court did not represent to counsel or to the petitioner at any 
time that petitioner would be sentenced under the Youth Correc- 
tions Act if he pled guilty. 


Under the circumstances, no hearing is required. There being 
no grounds for relief, petitioner’s motion is denied. 


/s/ Gerhard A. Gesell 
United States District Judge 


July 11, 1969. 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented : 

Whether appellant was entitled to a hearing on his 
§ 2255 petition? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA Circurr 
No. 23,352 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


EMANUEL W. SIMPSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on December 11, 1968, along 
with a co-defendant, James L, Murrow, in an eleven- 
count indictment. The charges stemmed from an armed 
robbery at the McKinley Technical High School on Sep- 
tember 25, 1968. After initial pleas of not guilty both 
appellant and his co-defendant changed their pleas on 
March 12, 1969, to guilty on one count of armed robbery. 
Appellant was represented by court appointed counsel, 
Raymond A. Brownlow, at the time of his guilty plea be- 
fore the Honorable Gerhard A. Gesell. On May 16, 1969, 
appellant was sentenced to a term of six to twenty-four 


(1) 
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years on the first count of the indictment, and the court 
on motion of the Government dismissed the remaining 
counts. 

On June 17, 1969, appellant filed a pro se “Petition to 
Withdraw Plea and Motion to Vacate and Set Aside Sen- 
tence” under 28 U.S.C. § 2255. On July 11, 1969, Judge 
Gesell denied the petition on the grounds that “[t]he mo- 
tion, files, and records of the case conclusively show that 
the prisoner is entitled to no relief.” The instant appeal 
followed from the denial of the petition. 


The Plea 


On March 12, 1969, appellant came before Judge Gesell, 
and his attorney made the following representation: 


MR. BROWNLOW: May it please the Court, this 
is Emanuel Simpson, who is charged in a multiple 
count indictment and wishes to enter a plea of guilty 
to the first count of this indictment because he is 
guilty and for no other reason. 


I have explained to him all of the necessary legal 
matters in relation to this plea. (Tr. 1, emphasis 
added) 


The Court then instructed the clerk to question appellant 
prior to accepting the plea. In answer to the clerk’s 
questions appellant admitted committing the offense of 
armed robbery. The Court then asked appellant to re- 
count the circumstances of the robbery; whereupon the 
following colloquy was had: 


DEFENDANT SIMPSON: I borrowed a .22 re- 
volver and it had two bullets in it, and took some 
money, you know. 

THE COURT: Where did you go with the re- 
volver and the bullets? 

DEFENDANT SIMPSON: In McKinley Tech. 
High School in the Credit Union. 

THE COURT: And you stole some money there, 
did you? 

DEFENDANT SIMPSON: Yes, sir, I stole some 
money, and I ain’t hurt nobody. 
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" a COURT: But you had the gun in your 
and? 

DEFENDANT SIMPSON: Yes, I had the gun. 
I had the gun in my hand. (Tr. 2-3) 


The clerk then asked if the guilty plea had been in- 
duced by any promises by anyone as to what sentence 
would be imposed to which appellant at first replied, 
“Yes, sir’ (Tr. 3). The court then asked what promises 
had been made about the sentence, and appellant cor- 
rected himself, “No, no promises have been made to me” 
(Tr. 3). The clerk once again asked if any promises of 
any kind had been made by anyone to induce a plea of 
guilty, and appellant replied in the negative. Appellant 
then indicated he knew the maximum penalty that could 
be imposed was life imprisonment (Tr. 3); that he had 
discussed his plea fully with his attorney; that he was 
completely satisfied with the services of his attorney; and 
that he was entering the plea of guilty voluntarily because 
he was guilty and for no other reason (Tr. 4). The 


court then accepted his plea. 


The § 2255 Petition 


On June 17, 1969, appellant filed the following pro se 
petition: 


Petitioner states, that prior to his entering his plea 
of guilty, he had a number of interviews with his 
appointed counsel (Mr. Raymond Brownlow), and 
that at each of these interviews, counsel constantly 
requested the petitioner to enter a plea of guilty, and 
told petitioner that if he did not enter the plea, and 
went to trial, he most definitely would receive a life 
sentence, and that he had talked with the judge and 
made arrangements, so that if petitioner would enter 
a plea of guilty, he (petitioner) would receive a sen- 
tence of the Youth Corrections Act. Only after such 
persistence and promising by counsel, did petitioner 
submit to entering of said plea. On the day said plea 
was entered counsel (Mr. Raymond Brownlow) told 
petitioner that he would be asked certain questions 
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by the judge, and that the only thing that was neces- 
sary was for petitioner to say yes and no to certain 
questions and that everything would be taken care of. 
Thusly petitioner was tricked and induced to enter 
said plea, on the assumption that he would receive 
the Youth Corrections Act, on the day of his sen- 
tencing. 

The Court denied this petition without hearing on July 

11, 1969, in the following order: 


Petitioner has moved pursuant to 28 U.S.C. § 2255 
for a withdrawal of his plea of guilty to armed rob- 
bery and for a setting aside of his sentence. As 
grounds for such action petitioner states that his 
plea of guilty was involuntary in that his court- 
appointed counsel made certain promises to him con- 
cerning sentence. 

The motion, files, and records of the case conclu- 
sively show that the prisoner is entitled to no relief. 
Petitioner claims that his attorney told him that if 
he pled guilty he would receive a sentence under the 
Youth Corrections Act. First, at the time of plea, 
petitioner was asked, inter alia, if any promises were 
made to him. Although his initial response was “Yes, 
sir’, upon further inquiry by the Court petitioner 
replied, “No, no promises have been made to me.” 
Second, petitioner was advised by the Court and ac- 
kmowledged that he could be sentenced to life im- 
prisonment. 

Third, one of the cases cited by defendant states: 


“The fact that the defendant may have had the 
expectation that his plea would result in len- 
iency is not sufficient in the absence of evidence 
that the expectation was induced by the govern- 
ment to justify withdrawal of the plea of guilty.” 
United States v. Taylor, 303 F. 2d 165, 168 (4th 
Cir. 1962). 


It is not unusual and in fact it is likely that defense 
counsel did discuss the probabilities of sentence with 
defendant. This is not ineffective assistance of coun- 
sel; rather it is the opposite. And, fourth, the Court 
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did not represent to counsel or to the petitioner at 
any time that petitioner would be sentenced under 
the Youth Corrections Act if he pled guilty. 

Under the circumstances, no hearing is 
There being no grounds for relief, petitioner's mo- 
tion is denied. 


ARGUMENT 


The records and files of this case conclusively show 
that appellant is entitled to no relief. 


Appellant’s sole contention is that the District Court 
erred in denying his § 2255 petition without holding a 
hearing. In support of this contention he refers to the 
allegation in his petition to the effect that his guilty plea 
was improperly induced upon a promise by his defense 
counsel that he would be sentenced under the Youth Cor- 
rections Act if he pleaded guilty. He next argues that if 
these allegations were true the plea was involuntary and 
the court would be required to vacate the judgment and 
permit him to withdraw his plea of guilty.* 

Generally the court must accept the allegations in a 
§ 2255 petition at face value and hold a hearing, “[u]n- 
less the motion and the files and records of the case con- 
clusively show that the prisoner is entitled to no relief,” 
in which case no hearing is required. In Machibroda v. 
United States, 368 U.S. 487 (1962), the appellant claimed 
his plea had been involuntary and induced by promises 
made by the prosecutor. Unlike the petitioner in the in- 
stant case, Machibroda set out detailed factual allega- 
tions as to the time and place these promises were alleged 
to have been made. Without a hearing the District Judge 
in Machibroda determined that the allegations were false. 
The Supreme Court reversed, ruling that, although this 


1He also claims that if these allegations were true the guilty 
plea would be the product of ineffective assistance of counsel. 
Since both the claim of involuntariness and ineffective assistance 
of counsel are tied to the same alleged promise of leniency by his 
attorney, both grounds for § 2255 relief can be considered together. 
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was a marginal case, the charges were so detailed and 
specific that they could be either corroborated or dis- 
proved by independent evidence. The Court was quick 
to point out, however, that: 


What has been said is not to imply that a movant 
must always be allowed to appear in a district court 
for a full hearing if the record does not conclusively 
and expressly belie his claim, no matter how vague, 
conclusory, or palpably incredible his allegations may 
be. The language of the statute does not strip the 
district courts of all discretion to exercise their com- 
mon sense. 368 U.S. at 495. 


This theme was reiterated in the Court’s subsequent opin- 
ion in Sanders v. United States, 373 U.S. 1, 21 (1962): 
“[Wle think it clear that the sentencing court has dis- 
cretion to ascertain whether the claim is substantial be 
fore granting a full evidentiary hearing.” ? 

It is respectfully submitted that the sentencing judge 
acted well within his statutory discretion in finding that 
the motion, files, and records of the case conclusively 
showed that appellant was not entitled to relief. Where 
a defendant clearly and unequivocally insists that a plea 
of guilty is being made voluntarily and without prom- 
ises, threats or compulsion of any kind, a trial judge is 
entitled to take him at his word absent some later allega- 
tion in convincing detail to the contrary, or assertion of 
mental incompetency. Appellant has raised no claim of 
mental incompetency, nor has he alleged with sufficient 
detail why his plea was involuntary. 

In fact, the transcript of appellant’s guilty plea con- 
clusively shows that his present claims are insubstan- 
tial. The trial judge went to great lengths to ascertain 


= The Court in Sanders held that a hearing should have been 
held on the petitioner’s claim of mental incompetency due to drug 
addiction at the time of his plea of guilty, pointing out that whether 
or not he was under the influence of narcotics would not necessarily 
have been apparent to the trial judge. As in Machibroda, this is 
the type of allegation, unlike the one in the instant case, which is 
susceptible of independent forms of proof. 
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the voluntariness of appellant’s plea. He even had ap- 
pellant state in his own words the substance of the armed 
robbery.’ Furthermore, both appellant’s trial counsel and 
appellant himself stated that his client’s plea of guilty 
was made because he was guilty and for no other reason. 
In trying to minimize the inescapable aura of volun- 
tariness arising from appellant’s statements at the time 
of his plea, counsel for appellant has extracted and relied 
upon a single sentence contained in the § 2255 petition: 


On the day said plea was entered counsel (Mr. 
Raymond Brownlow) told petitioner that he would 
be asked certain questions by the judge, and that the 
only thing that was necessary was for petitioner to 
say yes and no to certain questions and that every- 
thing would be taken cared of. 


Appellant deduces from this allegation (Brief for Appel- 
lant, p. 8) that: 


While not artfully written, the clear import of this 
sentence is that appellant is alleging that at his 
counsel’s instruction he was not stating the truth to 
the court when he said that no promises had been 
made with respect to his sentencing. 


We do not agree that this is the “clear import” of ap- 
pellant’s allegation. To say that he was advised that it 
was only necessary for him to answer yes or no to certain 
questions is not to say that he was advised to lie in an- 
swering these questions. Appellant cites Bruce v. United 
States, 126 U.S. App. D.C. 336, 379 F.2d 113 (1967), for 
the proposition that the answers given at the time of the 
plea should not be considered in determining whether a 
hearing is necessary. A close reading of Bruce, however, 
reveals that this Court merely began its analysis “by put- 
ting aside for the time being the answers given by appel- 
Jant at the plea proceeding.” 126 U.S. App. D.C. at 339, 
379 F.2d at 116. (emphasis added). The Court then 


2It is significant in this regard that appellant has never asserted 
that he was innocent of the crime charged; rather, he merely says 
his guilty plea was prompted by promises of leniency. 
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turned its attention to these answers and expressly re- 
lied upon them in ruling that a hearing was unnecessary: 


[We find the record barren of any substantial 
showing on this crucial point. Appellant made a bare 
assertion of innocence, but he has not come forward 
with any evidence that his admissions to Judge Sirica 
are not accurate. 


Indeed, appellant’s position that the court should put 
to one side the answers given at the time of the plea in 
determining whether a hearing is necessary is not only 
unsupported by the case law but flies in the face of Rule 
11, Fed. R. Crim. P.* 

As the Supreme Court has recently observed, the very 
purpose of asking the questions required by Rule 11 is to 
determine voluntariness. 


[A]lthough the procedure embodied in Rule 11 has 
not been held to be constitutionally mandated, it is 
designed to assist the district judge in making the 
constitutionally required determination that a de- 


fendant’s guilty plea is truly voluntary. McCarthy v. 
United States, 394 U.S. 459, 465 (1969). 


Yet these are the same questions which appellant now 
says must not be considered upon a claim of involuntari- 
ness. We submit such a position is untenable. 

Several circuit courts of appeals, when faced with 
such 2 belated claim of involuntariness of a guilty plea, 
have disposed of the claim by relying on the petitioner’s 
statements at the time of the plea. As the court pointed 


+ A defendant may plead not guilty, guilty, or, with the con- 
sent of the court, nolo contendere. The court may refuse to 
accept a plea of guilty, and shall not accept such plea or a plea 
of nolo contendere without first addressing the defendant per- 
sonally and determining that the plea is made voluntarily with 
understanding of the nature of the charge and the conse- 
quences of the plea. If a defendant refuses to plead or if the 
court refuses to accept 2 plea of guilty or if a defendant 
corporation fails to appear, the court shall enter a plea of 
not guilty. The court shall not enter a judgment upon a plea 
of guilty unless it is satisfied that there is a factual basis 
for the plea. 
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out in Burgett v. United States, 237 F.2d 247 (8th Cir. 
1956) ; 


The sum and substance of his charge here is that 
his plea of guilty was not voluntarily and intelligent- 
ly made.... The mere denial of that which the 
appellant had theretofore admitted does not raise a 
substantial issue of fact within the meaning of Sec- 
tion 2255.... 287 F.2d at 251. 


The policy behind such a position is at once apparent: 


It is not the intent of Section 2255 . . . to require 
a hearing upon the mere assertion that a prior plea 
was false. To so interpret the statute . . . is to say 
that every time a defendant desires to change his 
mind as to the reason for entering a plea a hearing 
mee be held with the defendant present. 237 F.2d 
at 251. 


Other courts have found a petitioner’s prior statements 
at the time of his plea sufficient to establish conclusively 
that the petitioner is entitled to no relief in spite of a 
subsequent claim of involuntariness. See Plaster v. United 
States, 381 F.2d 578, 580 (5th Cir. 1967); Norman v. 
United States, 368 F.2d 645 (2nd Cir. 1966) ; Howell v. 
United States, 355 F.2d 173 (10th Cir. 1966); Legg v. 
United States, 350 F.2d 945 (6th Cir. 1965); cf. Austin 
v. United States, 408 F.2d 808, 812 (9th Cir. 1969); 
Semet v. United States, 369 F.2d 90 (10th Cir. 1966) ; 
United States v. Lester, 328 F.2d 971 (2d Cir. 1964) ; 
United States v. Orlando, 327 F.2d 184 (6th Cir. 1964). 

Thus we respectfully urge that the record conclusively 
shows appellant was not entitled to any relief and that a 
hearing on his petition was correctly denied. The need 
for such a hearing was eliminated by the sentencing 
court’s thorough questioning of appellant prior to ac 
cepting his plea and appellant’s clear and unambiguous 
responses to the court’s questions. If appellant were en- 
titled to a hearing on matters previously of record, then 
the purpose of Rule 11 would be undercut and all of 
the careful questioning now required of the trial judge 
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would go for naught. A hearing in these circumstances 
would constitute not only an unnecessary and repetitious 
function but also a deleterious drain on the already 
overly taxed trial courts. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMaAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
BROUGHTON M. EARNEST, 
Assistant United States Attorneys. 
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| 
The theory which really underlies the Government’s brief seems 
to be that the statements made by appellant at the time of ‘the “‘tak- 
ing of his plea” are conclusive on him, and cannot be collaterally 
attacked here. 


We cannot understand the basis for such a theory. No one 
would, we suppose, take issue with the proposition that the substan- 
tive law is such that if the answers to the questions given at the time 
of a taking of a plea were themselves (together with the plea) the 


product of forces which made them involuntary, or the product of 
ineffective assistance of counsel, that plea would be held to be 
involuntary and a defendant would be entitled to relief from it upon 
application under Section 2255. This proposition, we submit, is so 
clearly correct as to be noncontroversial; we do not understand the 
Government to take issue with it; and Smith v. United States, 223 
F.2d 750 (5th Cir. 1955), which we have cited and which the 
Government has not attempted to distinguish, so holds. 


It is somewhat difficult, then, to ascertain why the Government 
suggests that appellant’s answers at the time of the taking of his plea 
must be treated as conclusive in spite of his allegations that his court- 
appointed counsel instructed him to answer the questions in a 
particular way as part of the arrangements which court-appointed 
counsel stated to him had been made with the sentencing judge. 
Even the Government admits that the answers to the questions at 


the time of the taking of the plea could be collaterally attacked later 
if there was an “assertion of mental incompetency” or “some later 
allegation in convincing detail to the contrary.”” (Gov't Br., p. 6) 
Why an allegation of mental incompetency should stand any higher 
than an allegation that the answers to the questions were the product 
of advice by counsel to answer them in a certain way as part of an 
arrangement with the Court, is never explained by the Government. 


The Government does not in the final analysis, it will be 
observed, suggest that an “assertion of mental incompetency” is 
necessary in order to attack the answers given at the time of the 
“taking of ‘the plea.”” (Gov’t Br., p.6). It does seem to suggest 
that it has some sort of preferred place, since, the Government states, 
it is “the type of allegation, unlike the one in the instant case, which 
is susceptible of independent forms of proof.” (Gov’t Br., p. 6 n.2). 
We had not understood previously that allegations in a Section 2255 
application could be rejected without a hearing if the circumstances 


were that no one but the defendant could testify in support of them. 
Indeed, this is often the case, for example, where such a motion 
depends upon proof of physical mistreatment producing a plea. Just 
because the defendant’s burden at a hearing is perhapsa more difficult 
one because of the absence of corroborating witnesses, it does not fol- 
low that he should be denied a hearing. See Machibroda y. United 
States, 368 US. 487, 495 (1962), rejecting a similar Government con- 
tention. Moreover, if the Government chooses to dispute what the 
defendant has alleged, it may call his court-appointed counsel, since 
the allegations of the motion are such as to waive the attorney-client 

privilege with respect to that attorney. See, e.g., Laughner v. United 
States, 373 F.2d 326 (Sth Cir. 1967); United States v. Wiggins, 184 

F.Supp. 673 (D.D.C. 1960). 


The Government argues that where some other ground than 
mental incompetency is alleged, the allegations must be “in convinc- 
ing detail” before a hearing is required. (Gov’t Br., p./6). Pre- 


sumably the Government is not “convinced” by the detail’ of the 
present allegations. 


This approach of the Government is to make the question of a 
hearing under Section 2255 turn on a sort of essay writing contest 
for prisoners, many of whom are of marginal degrees of education 
and literacy. The question is not whether the detail of the petition 
is “convincing”; the question is whether the petition states facts © 
which, if true, would entitle the defendant to relief. Machibroda v. 
United States, 368 U.S. 487, 494-95 (1962); Zurita v. United States, 
410 F.2d 477 (7th Cir. 1969); Tucker v. United States, 235 F.2d 
238 (9th Cir. 1956). It is the facts adduced at the hearirig, not the 
pleading, that must do the “convincing.” “A hearing must be held 
even though the factual allegations seem to be exaggerated.” Semet 
v. United States, 369 F.2d 90, 92 (10th Cir. 1966). ! 


Related to this argument is the Government's contention (Gov't 
Br.. p. 7) that appellant here did not adequately allege that he was 
advised at the’ time of his plea to give answers to the questions to be 
put to him without regard to their truth. We submit that the Section 
2255 petition! here, which was submitted by appellant without assist- 
ance by counsel and denied by the District Court without appoint- 
ment of counsel. does adequately make these allegations. See our 
opening brief, p. 5. for the full text of its allegations. Appellant 
claimed that his attomey had “talked with the judge and made arrange- 
ments” for him to be sentenced under the Youth Corrections Act if he 
pleaded guilty: that he was persistently urged by his attorney to plead 
guilty; that he then submitted to the entry of such a plea; that his 
counsel told him that he would be asked certain questions and that 
“the only thing that was necessary was for petitioner to say yes and 
no to certain questions and that everything would be taken cared [sic] 
of.” We submit that in context these are adequately clear allegations 
that appellant was induced by his counsel to answer the questions in a 
certain way without regard to their truth. We also invite this Court’s 
attention to the fact than when asked in Court whether his plea had 
been “induced by any promises by anyone as to what sentence will 
be imposed by the Court,” appellant’s spontaneous answer was “Yes, 
sir”, and it was not until the Court questioned this answer that 
appellant changed it. (Tr. 3) 


Fairly considered, then, the appellant’s petition here charged 
that his plea of guilt was not voluntary and was the product of false 
representations by his counsel, and that his answers to the contrary 
at the time of the taking of his plea were likewise induced by false 
statements of his counsel. Under these circumstances, we submit, a 
hearing should have been ordered to ascertain the truth of the alle- 
gations. 


The allegation that the answers at the time of the taking of the 
plea were themselves induced by the attorney is similar to that which 
in similar circumstances has led this Court to say that “the answers 
given by appellant at the plea proceeding” are to be put aside., Bruce 
y. United States, 126 U.S.App.D.C. 336, 379 F.2d 113 (1967).! The 
Government claims that a “close reading” of Bruce does not: support 
our position and that indeed the Court there held that “a hearing was 
unnecessary.”” (Gov't Br., pp. 7-8). We assume that this assertion 
is the product of a lack of closeness on the part of the Government 
in its allegedly ‘close reading” of Bruce; because the fact of the 
matter, as the Bruce opinion clearly indicates, is that a hearing on 
the Section 2255 petition was held in the Bruce case. See 126 U.S. 
App.D.C., at 338, 379 F.2d, at 115. To be sure, as the passage 
quoted by the Government indicates, after the hearing the District 
Court held that the allegations which were designed to impeach the 
answers at the time of the taking of the plea were not supported by 
the proofs adduced at the hearing, and denied relief on the merits, 
an action which this Court affirmed. But the sole question ‘posed 
by this appeal is whether a hearing should have been held here. 


The other cases cited by the Government at the conclusion of 
its brief are all out of point. Typically, they involved situations 
where the defendant simply alleged in his Section 2255 motion that 
promises had been made to him in order to induce his plea. In all 
of the cases, a statement that no threats or promises had been made 
to the defendant was made by defendant at the time of the taking 
of his plea. In none of the cases was there any explanation in the 
Section 2255 motion as to why it was that the defendant made such 
a statement at the time of the taking of his plea or was there any 
assertion impeaching that statement. Thus, these cases are eatirely 


lin Bruce, the defendant urged that the answers to the questidas at the 
time of taking of the plea had to be ignored because they were the rae of in- 
competent legal advice as to the elements of the crime. 


different from the case at bar. In this category are Legg ». United 
States. 350 F.2d 945 (6th Cir. 1965): Howell v. United States, 355 
F.2d 173 (Oth Cir. 1966): Plaster v. United States, 381 F.2d 578 
(Sth Cir. 1967): Norman y. United States, 368 F.2d 645 (3rd Cir. 
1966): and Burgett v. United States. 237 F.2d 247 (8th Cir. 1956), 
cert. denied. 352 U.S. 1031 (1957), all of which cases are relied 
upon by the Government. (Gov't Br.. p.9). Unlike Burgett and 
these other cases. this is not a case involving “the mere assertion 
that a prior plea was false.” (237 F.2d, at 251). Rather, this 
is a case where both the plea and the answers to the questions at the 
time of the taking of the plea are impeached by allegations of the 
defendant in his motion. 


If the allegations of appellant’s petition were true—that he was 
induced to plead guilty, and to give the answers to the questions at 
the time of the taking of his plea which he did, by the advice of his 
court-appointed attorney that a sentencing deal had been made with 
the judge—it would establish the involuntary nature of his plea and 
the ineffective advice of counsel which led to it. Accordingly, a 
hearing should have been held upon those allegations. In the light 
of appellant’s allegations, the answers which appellant undisputedly 
did give at the time of the taking of his plea are hardly conclusive; 
the point of the allegations made in appellant’s motion was to im- 
peach those answers. 


2The cases cited by the Government under the prefix “Cf.” are, if any- 

thing, even more remote than the cases mentioned in text; they do not involve 
any allegation by the defendant as to an inducement of his answers to questions 
at the time of the taking of his plea. See Austin v. United States, 408 F.2d 808 
(9th Cir. 1969); United States v. Lester, 328 F.2d 971 (2d Cir. 1964); Semet v. 
United States, 369 F.2d 90 (10th Cir. 1966); United States v. Orlando, 327 F.2d 
185 (6th Cir: 1964), cert. denied, 379 U.S. 825 (1964), all cited by the Govern- 
ment at (Gov't Br., p. 9). 


CONCLUSION 


For the reasons stated in our opening brief and herein, the 
District Court’s order entered on July 14, 1969, denying appellant’s 
petition under Section 2255 without a hearing should be vacated, 
and the case remanded to the District Court for a hearing on the 
allegations in that petition. 
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